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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way -
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Appeal To Customs Central Excise And Service Tax Appeliate Tribunal :-
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Under Section 86 of the Finance Act 1994 an appeal lies to :-
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Q The West Regional Bench of Customs, Excise, Service Tax Appeliate Tribunal (CESTAT) at O-
= 20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad — 380 016.
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(i) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/- where the amount of service tax & interest demanded & penaity levied of Rs. 5 Lakhs or
less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is is @ Qe
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of;é“;
service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the for ~§f s
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crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank
of the place where the bench of Tribunal is situated.
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(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be filed in
Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise (Appeals)(OlA)(one of which shall
be a certified copy) and copy of the order passed by the Addl. / Joint or Dy. /Asstt. Commissioner or
Superintendent of Central Excise & Service Tax (Ol0) to apply to the Appellate Tribunal.

2. TR R e JRTEE, 1975 @ WG IR IHE—1 B sfavia PriRa Ry sgER e smew T& v
TiRrET @ e @ AR W W 650 /— TN P A Yo febe M BT AR |

2. One copy of application or O.1.O. as the case may be, and the order of the adjudication
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-l in terms of
the Court Fee Act,1975, as amended.
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3. Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4, For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F
of the Central Excise Act, 1944 which is also made applizable to Service Tax under section 83 of the
Finance Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten

Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(i) amount payable under Rule 6 of the Cenvat Credit Rules.

= Provided further that the provisions of this Section shall not apply to the stay application
and appeals pending before any appellate authority prior to the commencement of the
Finance (No.2) Act, 2014. :
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4(1) In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute.




V2(ST)31/A-11/2017-18

:: ORDER-IN- APPEAL ::

M/s. JMC Projects (India) Pvt. Ltd., A-104, Shapath-4, Opp. Karnavati
Club, S. G. Road, Ahmedabad (hereinafter referred to as 'the appellants’) have
filed the present appeal against Order-in-Original number STC/24/KM/AC/D-
I11/2016-17 dated 27.02.2017 (hereinafter referred to as ‘impugned order’)
passed by the then Ass'istant Commissioner, Service Tax, Division-III,

Ahmedabad (hereinafter referred to as ‘adjudicating authority’).

2, The facts of the case, in brief, are that the appellants were engaged in
providing services under the category of ‘Consulting Engineer, Erection
Commissioning & Installation, Construction Services in respect of Commercial
or Industrial Buildings and Civil Structures, Construction of Residential
Complex, Transport of Goods by Road, Works Contract Service, Supply of
Tangible Goods for use service etc.’ and hold valid registration number
AAACI3814EST001. During the course of audit by the CERA team, it was
pointed out that according to new Section 71A introduced by the Finance Act,
2003, the service receiver/user of transport operator, has to pay Service Tax
for the period from 16.11.1997 to 01.06.1998 and to file return within six
months from 14.05.2005.

3. From the boéks of account of the appellants, it was revealed that the
appellants had paid <43,50,356/- on account of freight/transportation charges.
However, they had not paid Service Tax on it so far. Thus, it was concluded that
the appellants had contravened the provisions of Rule 6 of the Service Tax, 1994
read with Section 68 of the Finance Act, 1994 in as much as they had failed to
make the deposit of Service Tax to the government exchequer. Therefore, a show
cause notice, dated 09.01.2008, was issued to the appellants which was
adjudicated by the adjudicating authority vide the impugned order. The
adjudicating authority, vide the impugned order, confirmed the demand of Service
Tax amounting to <2,17,518/- under Section 73 of the Finance Act, 1994. He
ordered the appellants to pay interest under Section 75 and imposed penalty

under Sectioris 78 of the Finance Act, 1994.

4, Being aggrieved with the impugned order the appellant has preferred
the present appeal. They argued that the impugned order is a non-speaking
one and in violation to the principles of natural justice. They claimed that they
are not liable to pay Service Tax despite retrospective amendment in Section
68 and 71A of the Finance Act, 1994. They further claimed that they did not
avail abatement of 75% on the taxable value as alleged in the show cause
notice. They also argued that the demand is time barred as the period in
dispute is from 16.11.1997 to 31.05.1998 and the show cause notice was
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issued on 09,01.2008.

5. Personal hearing in both the matters was granted and held on
18.12,2017. Smt. Priyanka Kalwani, Advocate, appeared before me on behalf
of the respondents and stated that the demand is time barred as the period in
dispute is from 16.11.1997 to 31.05.1998 and the show cause notice was

issued on 09.01.2008.

6. I have carefully gone through the facts of the case on records, grounds
of appeal in the Appeal Memorandum and oral and written submissions made

by the respondents at the time of personal hearing.

7. The issue involved in the present appeal is demand of Service Tax on
Goods Transport Operator service received by the appellants during the
period from 16.11.1997 to 01.06.1998. Prior to introduction of Notification
No. 41, 42 & 43/97(ST), all dated 05.11.97 only “service provider” was
required to pay GTO service tax as per secticn 68 of FA, 1994, Notification
No. 41, 42 & 43/97(ST), all dated 05.11.97 was operative from 16.11.97 to
02.06.98 and recipient of GTO service were made to pay service tax. There
was no amendment in act to pay service tax by “recipient of service” but
those notifications provided that “recipient of service” to pay tax. Erstwhile
law does not provide 1';or payment of GTO Service Tax by GTO service
receiver. To cover up defect in law Government vide Finance Bill, 2003-

a. Inserted Section 71A in FA, 1997 and rule 7A in service tax rules
1994. Section 71A and rule 7A inserted vide Finance Bill, 2003
provided for filing ST-3B returns, for peried 16.11.97 to 02.06.98,
within six month from 13.05.2003

b. Inserted proviso in section 68(1) retrospectively for period 16.11.97
to 02.06.98. In newly inserted proviso in section 68(1), it was stated
that one who pays freight to GTO is required to pay the service tax
(even if he is receiver of service).

Though said defects were covered up by inserting (a) Section 71A, (b)
proviso to Section 68(1) and (c) rule 7A in Service Tax Rule, but through
oversight, recovery provision in Section 73 for recovery in cases of type (i) '
71A GTO returns defaulters and recovery in cases of type (ii) non-payer or
short payerlof GTO Service Tax, was not amended.

Now, the first question of law is whether in absence of Section 71A (which
has retrospectively been introduced w.e.f. 16-7-1997) appearing in
recovery Section 73 of the Finance Act, 1994 levy of any short duty or non-
levy for period from 16.11.1997 to 01.06.1998 can be demanded or not.
To again remove defect in legislation, Finaace Act (No. 2), 2004 w.e.f.
10.09.2004 amended Section 73 to include all offence under Finance Act,
1994 under Section 73. Therefore from 10.09.2004 above defects in cases
of type .(i) and (ii) were rectified. Now, the second question of law is
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. whether or not the amended Section 73 vide Finance Act (No. 2), 2004

w.e.f. 10.09.2004 can be used retrospectively so as to recover non-
payment of GTO Service Tax."' for the period from 16.11.1997 to
01.06.1998. I observe that the Finance Act, 2003 introduced a Proviso
under sub-section (1) of Section 68 of the Finance Act, 1994 that the
liability to pay Service Tax was on the person providing taxable service,
and not on the recipient. Simultaneously Section 71A came to be
introduced by the Finance Act, 2003 casting the liability on the service

recipient to file a return within six months from the date on which the

Finance Bill, 2003 receives assent of the President. The third question of

law is whether or not the demand is barred by limitation of time.

8. Regarding first question of law, I am of considered view that the
section governing the issue of show cause notice, i.e. recovery Section 73
left to be amended Finance Act, 2003, In absence of Section 71A of the
Finance Act, 1994 (which has retrospectively been introduced w.e.f. 16-7-
1997) appearing in Section 73 of the Finance Act, 1994, no levy of any
short duty or non-levy can be demanded. Show cause notices issued under
Section 73 to such persons were not maintainable as those persons, though
brought under the purview of Section 71A, were still not covered under the
recovery Section 73. Class of persons who come under Section 71A were
not brought under the net of Section 73. The section still had the language
that the show cause notice can be issued if there is default in filing of
return only under Section 70 and whereas the recipient of GTO services
were to file the return under section 71A. This lacuna was followed by a
number of judgments. In the case of L. H. Sugar Factories Ltd. vs. The
Commissioner of Central Excise, Meerut-II [2004 (165) E.L.T. 161 (Tri. -
Del.)], It was held that L. H. Sugar Factories Ltd. was required to submit
the return under Section 71A therefore, show cause notice could not be
issued under Section 73 as show cause nctice can only be issued in the
case of assessees who are liable to file return under Section 70. I find that
this present issue is identical to the issue in CESTAT order number
A/11323/2015, dt.14.09.2015 in the case of M/s. Apar Industries Ltd. A
show cause notice dated 18.08.2005, was issued to M/s. Apar
Industries Ltd. to demand Service Tax on Goods Transport Operator service
received by them during the period from 16.11.1997 to 01.06.1998, in
terms of the amendment introduced vide Section 158 of the Finance Act,
2003. In the said decision of M/s. Apar Industries Ltd. it was held that till
the point of time Section 73 of the Finance Act, 1994 came to be
substituted w.e.f. 10-9-2004 provisions of the said section could not be
made applicable despite retrospective amendment in Sections 68 and 71A
of the Finance Act, 1994. Further, I find that this present issue is also
identical to the issue in the case of Eimco Elecon [2010 (20) STR 603
(Guj)]. In Eimco Elecon case, a show cause notice dated 11.11.2004 was
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issued, demanding Service Tax for the period from 16.07.1997 to
02.06.1998 of Goods Transport Operator service as per the amendment of
the Finance Act, 2003. The Tribunal set aside the demand, and was upheld
by Hon'ble High Court. The relevant portion of the said decision is

reproduced below:-

"3,It is not in dispute that till Finance Act, 2003 introduced
a Proviso under sub-section (1) of Section 68 of the
Finance Act, 1994 the liability to pay Service Tax was on
the person providing taxable service, and not on fhe
recipient. Simultaneously Section 71A came to be
introduced by the Finance Act, 2003 casting the liability on
the service recipient to file a return within six months from
the date on which the Finance Bill, 2003 receives assent of
the President. However, even after this amendment, the
Apex Court has noted that in absence of Section 71A of the
Finance Act, 1994 (which has retrospectively been
introduced w.e.f. 16-7-1997) appearing in Section 73 of
the Finance Act, 1994 no levy of any short duty or non-levy

could have been demanded.”

In view of above I hold that recovery cannot be enforced as there was no
provision of recovery in erstwhile Section 73 as stood before its

amendment in Finance Act (No. 2), 2004.

9. Now, I proceed to decide second question of law i.e whether or not
recovery can be enforced by resorting to amended Section 73 by Finance
Act (No. 2), 2004. I find that said amendment in section 73 vide Finance
Act (No. 2), 2004 w.e.f. 10.09.2004 which is 'prospective in nature. Show

cause notice, dated 09.01.2008 was issued after the said amendment in

Section 73 but for previous period from 16.11.1997 to 01.06.1998 I am of
considered view that recovery cannot be enforced by said amendment in

Section 73 as it is not of retrospective nature.

10. Now, I proceed to decide third question of law i.e. limitation of time to

issue notice. The short issue required to be decided in the present appeal is

whether show cause notice issued on 09.01.2008.is within the period of

limitation under the Finance Act, 1994 wherein demand has been issued for
the period 16.11.1997 to 01.06.1998 as per the retrospective amendmént.
Rule 7A, which deals with returns of GTO service, was inserted vide Service
Tax (amendment) rules 2003 w.e.f. 14.05.2003, according to which, return
was also to be furnished for the period from 16.11.1997 to 01.06.1998
within six months from 13.05.2003 (date of assent of Finance Bill 2003 by
president), failing which, all the consequences like interest and penalty
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were to be followed. Period of six months ended on 13.11.2003. Show

cause notice issued between 13.11.2003 and 12.11.2004, i.e., within one
year, is valid in eyes of law. Further, till the point of ffme, Section 73 of the
Finance Act, 1994 came to be substituted with effect from 10.09.2004,
provisions of the said section could not be made applicable despite
retrospective amendment in Sections 68 and 71A of the Finance Act, 1994,
I am of considered view that this show cause notice was issued on
09.01.2008, therefore, it is barred by limitation.

Hon'ble High Court of Gujarat’s decision in the case of CCE & Cus,
Vadodara-1 vs. Eimco Elecon Limited (supra) on the same issue was that
the show cause notice dated 11.11.2004 for the period 16.7.1997 to
02.6.1998 was considered to be time barred. It is observed that Hon'ble
High Court of Gujarat had passed the following observation while holding
that no short levy can be demanded from the Respondent in that case even
after the retrospective amendment was brought into operation by the
Revenue as per amendments carried out in Section 68(1) and Section 73
and addition of Section 71A of the Finance Act, 1994. Recipient of GTO
services was made liable to file return by Section 71A and Section 73 was
amended by Finance (No. 2) Act, 2004 to enable demand of Service Tax
from persons falling under section 71A; therefore, such persons could not
be asked to pay Service Tax prior to such amendment w.e.f. 10-9-2004
and show cause notice issued under amended Section 73 vide Finance (No.
2) Act, 2004 w.é.f. 10.09.2004 for recovery of period prior to 10.09.2004
was invalid. In the case of CCE, Vadodara-1I V/S Welspun Gujarat Stahl
Rohren Ltd. [200-TIOL-108-CESTAT-AHM], the Tribunal held regarding
time limitation of issuance of show cause notice relating to filing of Return
by the recipients of the said service that the show cause notice must be
issued within one year from the relevant date which was the 14/11/2003
i.e. date of insertion of Section 71A in Finance Act through budget 2003.
The judgment reported in 2010-TIOL-1208-CESTAT-AHM in case of CCE,
Vapi vs. M/s. Mutual Industries Ltd. in which the CESTAT again dismissed
the appeal of the department. The view taken by the Hon'ble Tribunal was
that demand for the period from 16.07.1997 to 15.10.1998 was confirmed
on the basis of retrospective amendments in FA, 1994 and Service Tax
rules. In such a case, the question of suppression of facts, fraud or
collusion does not arise. So, show cause notice issued after one year but
within 5 years is no more sustainable. Thus, I hold that the demand issued

in the present case is not maintainable as time barred.

11. In the case of L. H. Sugars Limited vs. CCE Meerut-II [2004 (165)
E.L.T. 161 (Tri. - Del.)], the observation of the Tribunal is reproduced as g

below-
wGarvice Tax - Liability to pay - Person receiving taxable
service of goods transport operators is not liable to tax -
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Even though these persons are deemed liable to pay tax
under Section 69 of Finance Act, 1994 (as amended) as
liability to file returns is cast on them only under Section
71A ibid, and not under Section 70 ibid, they are not
covered under Section 73 ibid - Liabiiity under Section 73
ibid covers case of assessees who are liable to file return
under Section 70 ibid - Accordingly, they are not liable to
pay tax. [paras 6, 7, 8] "
Thus, I find that above decision was upheld by the Hon’ble Supreme Court

and it is squarely applicable to the present cese.

12, Therefore, in view of the discussion held above, I set aside the

impugned order and allow the appeals filed by the appellants.

13, 3dieehal §RI &of & IS 37Tl & AUeRT 3WRIh ad - & fhar Jrar g

13. The appeals filed by the appellant stand disposed off in above terms.
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CENTRAL TAX (Appeals),
AHMEDABAD.

ATTESTED

SUPERINTENDENT,
CENTRAL TAX (APPEALS),
AHMEDABAD.

To,
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* M/s. JMC Projects (India) Pvt. Ltd.,

A-104, Shapath-4,
Opp. Karnavati Club, S. G. Road,
Ahmedabad- 380 015.

’ Copy to:

1) The Chief Commissioner, Central Tax, Ahmedabad.

2) The Commissioner, Central Tax, Ahmedabad (South).

3) The Dy./Asst. Commissioner, Centra: Tax, Division-VII (Satellite),
Ahmedabad (South).

4) The Asst. Commissioner (System), Centrel Tax, Hq., Ahmedabad (South).

5) Guard File.

6) P. A, File.







